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EASLEY, JUSTICE, FOR THE COURT:

STATEMENT OF THE CASE

1.  Thisgpped from the Hinds County Chancery Court involves a contempt action brought before
Chancdlor Patrida D.Wise by Kinddin Kay Moses (Kinddin) agang Chrisiopher Jerome Mosss
(Chrigtopher). On June 9, 2003, Kinddin filed the contempt action againg Christopher for falure to
exerdse his optionto purchesethe maritd homeor placethe home onthe market for public purchese. The
trid court heard the contempt on June 23, 2003. This contempt action was brought after thetrid court
hed rendered its judgment of divorce on March 17, 2003. The contempt action involved Chrigtopher's

option to purchase the maritad home and placing the home on the market for public purchese. The trid



court found Christopher in contempt for failing to comply with the sairit of the amended find judgment of
divorce by placding an advetisament in The Clarion-Ledger newspaper and not liging the house with
areputable red edtate agency.

2.  Thetrid court ordered Christopher to pay $75 per day from May 17, 2003, the datethetrid court
deemed that the house should have been placed on the market, being $2,700 plus an additiond $550 in
atorney's fees, totding $3,250. Chrigopher submitted payment of $3,250 to the chancary derk. The
natice of recapt from Kinddin's atorney, Rgita Maoss, for the $3,250, as rdease of Christopher's
contempt, was filed with the trid court on June 24, 2003,

13.  Chrigopher had previoudy gopeded thetrid court's ruling regarding the divorce and division of
themarital estate. Theat gpped wasassigned tothe Missssppi Court of Appeds. At thetimethetrid court
heard this contempt action, the Court of Appeds had not made aruling. However, inan opinion authored
by Judge Bridges, the Court of Appedls has now consdered that apped and has reversed and rendered
the chancellor's decison to grant the divorce and the divison of the maritd property. See Moses v.
Moses, 2004 WL 557595 (Miss. Ct. App. 2004) (motion for rehearing pending). Therefore, based on
the Court of Appeds holding, the parties are ill married. The Court of Appeds dso found the
Chancdlor's ruling regarding the maritd home to be "too indefinite to be enforced.” 1d. The Court of
Appeds aso noted "the lack of congderation of theF erguson factorsin the divison of the maritd assets
epecidly the maritd home™ 1d.

4. Chrisopher now timely gppedsthe trid court's incarceration order of June 23, 2003, and its
judgment of contempt executed on June 25, 2003, which wasfiled on June 26, 2003.

FACTS



1.  Chrigopher and Kinddin were divorce on March 17, 2003. As to the maritd home, the trid
court's amended find judgment of divorce entered on March 17, 2003, provides
Bothpartiesagread upon thegppraisa obtained by Flantiff KinddinMases Thehusband
is granted the firg option to purchase the house and pay the wife one hdf of the equity in
the house within Sixty days of the date of this order. If the husband falls to exercise his
optionto purchasethe house the house will be placed on themarket for public
purchase. Additiondly, the husband will continueto havetemporary use an possesson
of the marita home and be respongble for the mortgage notes, the insurance and such.

The Court will congder granting the husband someequitablerdief for paymentsmedeafter
the house is placed on the market for de.

(emphasis added).

6.  Thetrid court did not date thet the marital home had to be lised with aredtor or areputeblered
edate agency. Christopher tedtified that he placed the house for sdle in the red edtate section of The
Clarion-Ledger dassfieds sometimein Juneof 2003. A copy of the advertissment iscontained inthe
record. The advertisement for sdle contained a description of the property, the asking price and a
photograph of the home. Thetrid court overruled Christopher's hearsay objection to dlow Kinddin to
tedtify thet somemde a The Clarion-Ledger informed her that the advisement began running on June
12, 2003.

7. Ondune9, 2003, Kinddinfiled her maotion for contempt againgt Christopher requesting ajudgment
be entered againg Christopher for fallureto exerdse hisoption to purchese the maritd homeand placethe
home on the market for public purchase. Alterndtively, Kinddin requested thet Christopher be required
to turn over use and possession of the home to her and the trid court incarcerate him until he purged his
contempt.

8.  Thetrid court held:

The Court finds thet Chrigiopher Masesisin willful dvil contempt of this Court by not
placing the house on the market for sde.



*k*

By placing the ad in the newspaper in this Court's opinion certainly did not follow the
spirit of the previous order. And further the Court notes that there has not been
presented any request or any petition to alow the house to be sold through aprivatesde
or to waivethenecessity of placing the house on the market through areputablered edtate

agacy.

**k*

This Court recognizes that this matter is on goped, and therefore, in fairness and equity,
will do what in this Court's gpinion isjust and right in that condderation.

(emphesis added).
9.  Thetrid court caculated the date that the home should have been placed on the market as May
17, 2003. In assessing Chrigtopher's contempt, thetrid court Sated:

That he shdl be assessed afine of $75 per day from the date thet it should have been
placed on the market to today's date, and continuing until the houseisplace onthe marke,
and that being $2,700, plus atorney's fees of $550.

*k*

This Court would direct and order that Mr. Mases be incarcerated until he has purged
himsdf from contempt of this Court in the like amount of $3,250

110. Christopher paid the $3,250 to the chancery derk. On June24, 2003, Kinddin'satorney sgned
for receipt of the $3,250 check. Chrigtopher now gppedsto the Court raisng the following issues

l. Whether the chancellor erred in finding Christopher in contempt
of Court.

[l. Whether thechancellor erredinawardingKindalin attor ney'sfees.
DISCUSSION

11. InWingv. Wing, 549 So.2d 944, 946-47 (Miss. 1989), this Court sated the tandard of review

for contempt proceedings.

In reviewing ajudgment for contempt, this Court procesdsab initio.

* k%

1 $2,700 contempt charge + $550 attorneys fees = $3,250.
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The dandard of review of a chancdlor's finding of ultimate fact is limited. This Court

upholds such afinding wherethereis subdtantid evidence consgtent with the finding made

by the Chancery Court. Wood v. Wood, 495 So.2d 503 (Miss. 1986); Carr v. Carr,

480 S0.2d 1120 (Miss. 1985); Tucker v. Tucker, 453 S0.2d 1294 (Miss. 1984). Such

finding will nat be disurbed unlessmanifestly wrong. Wood, supra; Carr, supra. Our

inquiry here is limited to whether or nat the judgment is violated and this necessarily

indudes questionsof whether or not it was possbleto carry out thejudgment of the Court.

Ladner v. Ladner, 206 So.2d 620, 623 (Miss. 1968).

. Contempt

12.  Chrigopher arguesthet thetrid court erred in finding thet hewasin willful, dvil contempt, and he
hed violated the Spirit of the amended find judgment of divorce. Thetrid court Sated thet as Christopher
did nat ligt the home with areputable red estate agency or seek to wave the necessity of ligting thehome
with areputable red estate agency, hewasin willful, avil contempt. As Christopher correctly contends,
the trid court's amended find judgment does not sate thet Christopher had to list the home with aredtor
or areputable red esate agency. Likewise, Kinddin never filed amation to require Christopher to lig the
home with aredtor or red estate agency or to daify the trid court's judgment regarding the sde of the
home Infat, thetrid court did not provide any designaion as how the home had to be placed on the
mearket.
113.  While the date that the home was liged for sde in The Clarion-Ledger was disputed,
Chrigtopher didlig thehomefor sdlein The Clarion-Ledger and thehomewasliged for sdea thetime
the trid court heard the contempt. See Douglasv. Douglas, 766 S0.2d 68, 72 (Miss. Ct. App. 2000)
(Whileit uphdd thetrid court'sfinding of alack of willful contempt because the non-compliance had been
cured & the time of the hearing, the Court of Appeds daed the ruling was limited to the facts and
drcumdances of that case. The Court of Appeds did not want to be seen as holding that "a party can

dearly digegard avdid court order until contempt proceedings are filed againg the offending party and



judt prior to trid gain exoneraion by full compliance and escape any findings of contempt and charge of
aopropriateatorney fees). Christopher contendsthat he satisfied thetrid court'sorder to placethehome
on the market for public purchase. Kinddin acknowledged thet the advertisement ranin The Clarion-
Ledger.

14. A casefor contempt is basad on prima facie evidence of falure to comply with a court order.
Newell v. Hinton, 556 So.2d 1037, 1039 (Miss. 1990); McCardlev. McCardle, 862 So.2d 1290,
1293 (Miss Ct. App. 2004). This Court has sated thet even when there has been established aprima
fade of contempt, the defendant may avoid a contempt judgment by providing adefense. See Newell,
556 So.2d a 1044. Besdesinahility to pay, the Court discussed other defensesto finding of contempt:

There are other defensesaswel. For example, the defendant may show that hewas not
quilty of wilful or deliberate violaion of the prior judgment or a decree. Dunaway
v. Bushin, 498 S0.2d 1218, 1222 (Miss. 1986) (emphasisadded); Hooker v. Hooker,
205 So.2d 276, 278 (Miss. 1967). The burden of the defendant in rasng this defense,
however, is not nearly as great as the defendant who daims he is without ahility to pay.
Consequently, it is gopropriate thet this defense be viewed againg the extremdy lenient
viewthis Court and the courts of this sate havetaken of contempt proceedingsin generd.”
Smith, 545 So.2d a 727. Furthermore, a contemnor aso has available to him the
traditiond notion of "dean hands' asadefense. VVockroth v. Vockroth, 200 So.2d 459,
463 (Miss. 1967) cited in Smith, supra. Vagueness or the lack of specificity of
the decree gives the contemnor another avenue for defenseaswell. 1d.

Newell, 556 S0.2d a 1044 (emphasis added).
115.  InWing, 549 So.2d a 947, this Court held:

It is axiomtic that before a person may be held in contempt of a court judgment, the
judgment mud "be complete within itself—containing no extraneous references,
leaving open no matter or description or designation out of which contention
may arise as to the meaning. Nor should a find decree leave open any judicid
questionto be determined by others, whether those othersbe the parties or bethe officers
charged with execution of thedecree..." Morgan v. U.S. Fidelity & Guaranty Co.,
191 So.2d 851, 84 (Miss. 1966), quoting Griffith, supra, 8 625; see also,
Miss.R.Civ.P. 65(d)(2); Hall v. Wood, 443 So.2d 834, 841-42 (Miss. 1983);



Aldridge v. Parr, 396 So.2d 1027 (Miss. 1981); Webb v. Webb, 391 So.2d 981
(Miss. 1980).

(emphasis addedl).

116. Likewise this Court has dated thet "[g] person is entitled to be informed with a high degree of
clarity asto exactly what [hig| obligationsare under acourt order before [he] can befound in contempt for
willingly disobeying thet order.” Switzer v. Switzer, 460 So.2d 843, 846 (Miss. 1984).

117. Onreviewing therecord, this Court findsthetrid court's determingtion of contempt to be flawed.
Unquestionably, thetrid court's amended find judgment of divorce a issueisuncertain. 1t doesnot state
anything about how Chrigtopher had to place the home on the market for public purchese. Furthermore,
the judgment did not prohibit use of The Clarion-Ledger or required that a redtor be hired.
Additiondly, thetrid court dso did not st any timeline for the sde to be accomplished.

118. TheCourt of Appedsinreverang thejudgment of divorceand thedivison of maritd property dso
hed problemswith the vagueness of thetrid court'samended find judgment. The Court of Appedsfound
that the amended find judgment of divorce contained orders in paragraphs 6, 7 & 8 tha are too
indefiniteto be enforced. See Moses, 2004 WL 557595, 4.

19. Thetrid court in its ruling attempts to use spirit of the judgment to incorporate extraneous
requirements not dated in its amended find judgment of divorce Even the trid court cannat dite to the
wording of itsjudgment for basing the impased contempt.

120. Wefind that dueto thevagueness of the amended find judgment of divorce, thetrid court abused
itsdiscretion in finding Chrigtopher in contempt. Therefore, we further find thet Christopher shdll recaive
ajudgment from Kinddin in the amount of $2,700 for the contempt judgment the trid court erroneoudy

ordered Christopher to pay to Kinddin.



1. Attorney'sFees

21. The chancelor awvarded Kinddin $550 in atorney’s fees for the contempt proceeding agangt
Chrigtopher. In order to award atorney's fees in a contempt metter, the trid court must first congder if
there was awillful violationof the court'sorder. See Purvisv. Purvis, 657 So.2d 794, 796-97 (Miss.
1994). Aswe discussed in Issue | the vagueness of the trid court's amended find judgment prevents a
finding of willful contemypt by Christopher. Chrigtopher arguesthat thetrid court erredinawarding Kinddin
$550 in atorney’s fees where there was no testimony regarding the amount of her atorney's fees, no
request for atorney’s fees in her tetimony and the fallure to enumerate the M cKee factors found in
McKeev. McKee, 418 So.2d 764, 767 (Miss. 1982).

122. 1t necessaily follows thet the trid court erred in avarding atorney's feesto Kinddin. Sncethe
trid court erred in awarded atorney's fees, we further find thet Christopher hdl recaive ajudgment from
Kinddin in the amount of $550 for the attorney's fees erroneoudy ordered by thetrid court to be paid to
Kinddin.

CONCLUSION

123. Therefore for dl the foregoing reasons, we reverse and render the judgment of contempt and the
award of atorney'sfees. Inorder to apped tothisCourt, Christopher tendered the $3,250 to the chancery
derk representing $2700 for the contempt judgment plus $550 in atorney's fees. The chancary derk
disbursed the $3,250 to Kinddin's attorney. Since we reverse the trid court's finding of contempt and
award of atorney's fees to Kinddin, we render a judgment in favor of Christopher for $3,250 againgt
Kinddin. Kinddin shdl depost the sum of $3,250.00 into the Regidtry of the Chancery Court of Hinds
County, Mississippi, within 30 days of the date of this Court's mandate, and, upon receipt of thosefunds,

the Chancery Clerk of Hinds County shdl promptly disburse those funds to Christopher.
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124. REVERSED AND RENDERED. KINDALINKAY MOSESSHALL DEPOSIT THE
SUM OF $3,250.00 INTO THE REGISTRY OF THE CHANCERY COURT OF HINDS
COUNTY, MISSISSIPPI, WITHIN 30 DAYS OF THE DATE OF THIS COURT'S
MANDATE, AND, UPON RECEIPT OF THOSE FUNDS, THE CHANCERY CLERK OF
HINDS COUNTY SHALL PROMPTLY DISBURSE THOSE FUNDSTO APPELLANT,
CHRISTOPHER JEROME MOSES.

SMITH, CJ., WALLER AND COBB, P.JJ.,, CARLSON, DICKINSON AND
RANDOLPH, JJ., CONCUR. DIAZ AND GRAVES, JJ., NOT PARTICIPATING.



